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EDMUND G. BROWN JR. ‘ “oyohiatric Technicians
Attorney General of California o / ‘
JAMES M. LEDAKIS
Supervising Deputy Attorney General
WILLIAM A. BUESS
Deputy Attorney General
State Bar No. 134958
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 645-2039
Facsimile: (619) 645-2061
Attorneys for Complainant

BEFORE THE
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. VN-2008-2405

GARY LEE ALLEN

12109 Sylvan River, #134

Fountain Valley, CA 92708

Vocational Nurse License No. VN 195697

ACCUSATION

Respondent.

Complainant alleges:

PARTIES

1. Teresa Bello-Jones, J.D., M.S.N., R.N. (Complainant) brings this Accusation solely in
her official capacity as the Executive Officer of the Board of Vocational Nursing and Psychiatric
Technicians, Department of Consumer Affairs.

2. Onorabout June 21, 2001, the Board of Vocational Nursing and Psychiatric
Technicians issued Licensed Vocational Nurse License Number VN 195697 to Gary Lee Allen
(Respondent). The Licensed Vocational Nurse License was in full force and effect at all times
relevant to the charges brought herein and will expire on October 31, 2012, unless renewed.
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JURISDICTION

3. This Accusation is brought before the Board of Vocational Nursing and Psychiatric
Technicians (Board), Department of Consumer Affairs, under the authority of the following laws.
All section references are to the Business and Professions Code unless otherwise indicated.

4, Section 118, subdivision (b), of the Code provides that the
suspension/expiration/surrender/cancellation of a license shall not deprive the
Board/Registrar/Director of jurisdiction to proceed with a disciplinary action during the period
within which the license may be renewed, restored, reissued or reinstated.

5. Section 2875 of the Business and Professions Code (“Code”) provides, in pertinent
part, that the Board of Vocational Nursing and Psychiatric Technicians (“Board”) may discipline
the holder of a vocational nurse license for any reason provided in Article 3 (commencing with
section 2875) of the Vocational Nursing Practice Act.

STATUTORY PROVISIONS

6.  Section 2878 of the Code states:

"The Board may suspend or revoke a license issued under this chapter [the Vocational
Nursing Practice Act (Bus. & Prof. Code, 2840, et seq.)] for any of the following:

"(a) Unprofessional conduct, which includes, but is not limited to, the following:

...(5) The failure to maintain confidentiality of patient medical information, except as
disclosure is otherwise permitted or required by law.

"...(d) Violating or attempting to violate, directly or indirectly, or assisting in or abetting
the violating of, or conspiring to violate any provision or term of this chapter.”

7. Section 2878.5 of the Code in pertinent part states:

"In addition to other acts constituting unprofessional conduct within the meaning of this
chapter [the Vocational Nursing Practice Act] it is unprofessional conduct for a person licensed
under this chapter to do any of the following:

"(a) Obtain or possess in violation of law, or prescribe, or except as directed by a licensed

physician and surgeon, dentist or podiatrist administer to himself or herself or furnish or
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administer to another, any controlled substance as defined in Division 10 of the Health and Safety

Code, or any dangerous drug as defined in Section 4022.”

REGULATORY PROVISIONS

8.  California Code of Regulations (“CCR”), Title 16, section 2518.6(b) (2) states in
pertinent part:

“(b) A licensed vocational nurse shall adhere to standards of the profession and shall
incorporate ethical and behavioral standards of professional practice which include but are not
limited to the following:

“...(2) Maintaining patient/client confidentiality;

“(c) A violation of this section constitutes unprofessional conduct for purposes of
initiating disciplinary action.”

9. California Code of Regulations, title 16, section 2521, states:

"For the purposes of denial, suspension, or revocation of a license pursuant to Division 1.5
(commencing with Section 475) of the Business and Professions Code, a crime or act shall be
considered to be substantially related to the qualifications, functions or duties of a licensed
vocational nurse if to a substantial degree it evidences present or potential unfitness of a licensed
vocational nurse to perform the functions authorized by his license in a manner consistent with
the public health, safety, or welfare. Such crimes or acts shall include but not be limited to those
involving the following;

"(c) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the
violation of, or conspiring to violate any provision or term of Chapter 6.5, Division 2 of the
Business and Professions Code.”
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DRUG DEFINITION

10.  “Ativan” is a Schedule IV controlled substance pursuant to Health and Safety Code
section 11057(d) (16) and a dangerous drug under Business and Professions Codes section 4022.

Ativan is a trade name for the generic drug Lorazepam.

COST RECOVERY

11.  Section 125.3 of the Code provides, in pertinent part, that the
Board/Registrar/Director may request the administrative law judge to direct a licentiate found to
have committed a violation or violations of the licensing act to pay a sum not to exceed the

reasonable costs of the investigation and enforcement of the case.

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct--Failure to Maintain Confidentiality of Patient Medical Information)

12.  Respondent is subject to disciplinary action under section 2878(a)(5) and CCR Title
16, sections 2518.6(b)(2) in that Respondent, while employed by Western Medical Center in
Anaheim, CA, failed to maintain confidentiality of patient medical information by maintaining
copies of protected health information (“PHI”) in his personal drawer and locker. The
circumstances are as follows:

13.  On or about February 2009, hospital staff reported that Respondent possession of
patient PHI including ENF and portions of patients’ medical records. In a hospital investigation
in February 2009 of Respondent’s drawer and locker at Western Medical Center in Anaheim, it
was discovered that Respondent had possession of patient PHI, including Event Notification
Forms (“ENF”) and patient medical records. The investigation concerning this report revealed
that Respondent possessed ENF forms with copies of patient medical records attached and a
separate patient medical record. This was a violation of hospital confidentiality policy and
various provisions of law.
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SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct--Illegal Possession of a Controlled Substance)

14.  Respondent is subject to disciplinary action under section 2878(a) and 2878.5(a) and
CCR Title 16, section 2521 in that Respondent while employed by Western Medical Center in
Anaheim, CA, possessed a controlled substance in his locker. The circumstances are as follows:

15.  On or about February 2009, a hospital investigation revealed the presence of one vial
Lorazepam 2 ml containing approximately 1-2 cc’s in the vial, 1 individually wrapped tablet of
Haloperidol 1 ml, and 1 individual dose of Haloperidol 5 ml oral solution USP, in his personal
locker. Lorazepam is a Schedule IV controlled substance.

THIRD CAUSE FOR DISCIPLINE

(Unprofessional Conduct--Violating terms of Licensing Chapter)

16. Respondent is subject to disciplinary action under section 2878(d) in that Respondent,
while employed by Western Medical Center in Anaheim, CA, violated the terms of the Licensing
Chapter. The circumstances are as follows:

17.  On or about February 2009, a hospital investigation discovered Respondent possessed
patient PHI and a controlled substance in Respondent’s desk drawer and personal locker as more
fully set forth in paragraphs 12-15 inclusive and incorporated herein by reference.

FOURTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct--Commission of Acts Substantially Related to Licensure)

18.  Respondent is subject to disciplinary action under section 2878(a) and CCR Title 16,
section 2521(c¢) in that Respondent while employed by Western Medical Center in Anaheim, CA,
violated provisions of section 2878(a), 2878(d), and 2878.5(a) of the Vocational Nursing Practice
Act which is codified as Chapter 6.5 of Division 2 of the Business and Professions Code. The
circumstances are as follows:

19.  On or about February 2009, in response to a complaint a hospital investigation
discovered that Respondent possessed patient PHI and controlled substances in his locker as more
fully set forth in paragraphs 12-17 inclusive and incorporated herein by reference.
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Vocational Nursing and Psychiatric Technicians
issue a decision:

1. Revoking or suspending Licensed Vocational Nurse License Number VN 195697,
issued to Gary Lee Allen;

2. Ordering Gary Lee Allen to pay the Board of Vocational Nursing and Psychiatric
Technicians the reasonable costs of the investigation and enforcement of this case, pursuant to
Business and Professions Code section 125.3;

3. Taking such other and further action as deemed necessary and proper.

DATED: February 22, 2011

RESA BELKO=3ONES, 1.D{, MA.N,, RN.
Executive Officer
Board of Vocational Nursing and Psychiatric Technicians
Department of Consumer Affairs
State of California
Complainant
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